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Introduction & Research Foundations

1.1 Introduction to the Human Rights Problem
1.2 Judicial Comments on the need for Educational materials on
Domestic Violence
1.2.1
Problems with ascertaining validity, remarks of Hon. John F. McGarry
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Reviewers and Contributors
A comment on the research foundations of this e-book
Information not advice
A comment on the need to take action
Tools for professional action

Responding to Domestic violence cases: access to e-book
materials
Screening and Disclosure
Disclosure Patterns

Where to Look For Evidence
Address Immediate Concerns
How may social context information be used in a domestic violence
context
What conclusions may be drawn from absence of criminal charge?
Types of Intimate-Partner Violence; how to distinguish among them
Are there specific forms of domestic violence that I should be aware of?
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More and more details are emerging over time. Does this indicate
fabrication or exaggeration?
The victim recanted assertions of domestic violence in an earlier case,
does this prove that the original claims were false?
The perpetrator is claiming my client is 'crazy' and/or is misusing alcohol
or drugs.
Where can one find information on the effects of domestic violence on
children?
How to interpret and respond to child preferences in domestic violence
cases.
Are domestic violence and child abuse connected? What if child
protection was alerted and did not intervene?
When and how should a child offer direct testimony?
How does trauma affect child testimony?
Are there behavioral patterns that are characteristic of perpetrators?
The perpetrator is making one claim after another against my client and
anyone who supports her, yet is failing to comply with legal obligations.
What facts indicate risk and danger and why must both be assessed?
What are the strengths and limitations of tools used to assess risk and
danger?
What if the targeted parent wants to revoke protection?
My client claims to have been strangled but there are no marks or visible
signs.
Do intervention programs for perpetrators actually work?
Where can I obtain information about civil protection orders?
Where can I obtain information about risks associated with weapons in
domestic violence cases?
Does section 127 of the Criminal Code apply if my client breaches his or
her civil protection order?
Where can I find information on when civil personal protection orders
should and should not be granted & on allowable terms and duration?
Is a finding of reasonableness of fear required for a civil protection
order?
How does domestic violence affect child best interests?
What parenting patterns are associated with domestic violence?
Is targeted parent safety a best Interest of the child criterion?
What risks should I think about in connection with parent child access?
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Should Canada implement a presumption against contact with the
perpetrating parent in domestic violence cases?
What does the law say about child best interests in domestic violence
cases?
May judges take judicial notice of the negative effects of domestic
violence on children?
How does domestic violence affect settlement?
Where can I find information about custody & access options in these
cases?
Where can I find information about enforcement of access?
Is denial of parent-child contact ever appropriate?
What should I consider in connection with police enforcement of
access?
Where can I find information about contempt for denial of parent-child
contact?
Where can I find information on variation or appeal of parenting orders?
Where can I find information on relocation principles in domestic
violence cases?
The other parent has ties to another country; where can I find
information on risk and prevention of child abduction?
Where can I find information on child abduction within Canada?
Where can I find information on international child abduction?
Where can I find information about domestic violence in child protection
cases?
Where can I find information on use of information from the criminal
case in a family law case?
My client wants to introduce polygraph evidence.
What considerations apply in connection with tape recordings, computer
and cell phone records?
Can my client introduce hearsay evidence from children?
What do I need to think about in connection with expert evidence?
One of the parties is claiming parental alienation
What considerations apply in connection with medical and counselling
records?
What considerations apply in connection with judicial dispute resolution
& mediation?
Where can I find information on use and misuse of cultural evidence?
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My client is Indigenous. Do special considerations apply?
My client has a mental disability. Do special considerations apply?
My client has a physical disability. Do special considerations apply?
My client is a member of a visible minority and/or is immigrating to
Canada.

Social Context Use and misuse

3.1 The Costs of Domestic Violence
3.1.1
3.1.2
3.1.3

The Economic Costs:
The Damage to Children Costs:
The Failure to Take Effective Action Costs:

3.2 Introduction to use & misuse of social context information
3.2.1
3.2.2

How social context education can be useful
Can social context education create bias?

3.3 Use & misuse of information about domestic violence
3.4 Related material
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4.3.4
4.3.5
4.3.6
4.3.7
4.3.8
4.3.9
4.3.10

4.4
4.4.1
4.4.2

Obtaining Facts, Interpreting & Assessing Domestic
Violence
Introduction
Terms and definitions
Domestic violence: disclosure & access to evidence issues
Missing evidence is common
Obtaining information
Disclosure Patterns (Victims)
Disclosure Patterns (Perpetrators)
Where to look for evidence
Options to encourage complete presentation of evidence
What conclusions may be drawn from absence of any criminal charge?
When subsequent partners testify: no abuse or violence in the new
relationship
Can mental health assessments determine the validity of a domestic
violence claim?
When is an expert needed to interpret evidence of domestic violence?

Understanding & interpreting evidence of domestic violence
Introduction
Gender & Human Rights
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4.4.9
4.4.10
4.4.11
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Why do some statisticians say that men and women are equally violent?
What are the elements of domestic violence? Introduction
Domestic violence includes
Social context includes
The nature of abuse and violence in intimate relationships
Types of Intimate Partner violence
How does victim resistance violence differ from self-defense?
Post-Traumatic-Stress and Brain Injury induced domestic violence
Why does determining type of violence matter?
Why and how is domestic violence assessed differently from stranger
violence?
How is targeted-person violence distinguished from perpetrator
violence?
What evidence is needed for accurate assessment?
What sort of evidence indicates domination and coercive control?

4.5

Other distinctive features of domestic violence

4.5.1
4.5.2
4.5.2

Heightened risk
False Claims and Interpreting Victim Recant
Intimidation that only victims case perceive

4.6

Specific Categories of domestic violence

4.6.1
4.6.1.1
4.6.2
4.6.3
4.6.4

4.7
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Men targeted by domestic violence
Cautionary comments on gender and domestic violence
Domestic violence specific to cultural context
New forms of domestic violence
Animal cruelty and domestic violence

Related material

Understanding victims: harm, Behaviour & Evidence
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5.2
5.2.1
5.2.2
5.2.3
5.2.4
5.2.5
5.2.5.1

Introduction
The impact of domestic violence on adult victim witness testimony
What is Battered Woman Syndrome?
How domestic violence affects intimate partners
5.2.2.1 The Special case of Brain Injury
When domestic violators claim the targeted partner is ‘crazy’
What is post-traumatic stress (PTS)?
How do trauma & post-traumatic stress affect victims?
When details of domestic violence are disclosed over an extended period
of time
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Detection and prevention of intimidation in discovery proceedings
and hearings

5.3.1
5.3.2
5.3.3

Attend to intimidation in legal proceedings
Prevent intimidation during discovery and hearings
Additional options to secure accurate victim witness testimony

5.4

Interpreting information from victims of domestic violence

5.4.1

When information about domestic violence is not presented during the
trial
What if the targeted person has forgiven the past abuse and violence?
What about victims who keep returning to abusers?
What about victims who misuse alcohol or drugs?
What if the targeted parent has also been violent?
Can psychological assessments determine truth or falsehood of
domestic violence claims?
What if there has never been a criminal charge?
When allegations are raised for the first time during custody and access
litigation
New partner testimony: no violence in the new relationship

5.4.2
5.4.3
5.4.4
5.4.5
5.4.6
5.4.7
5.4.8
5.4.9

5.5

6

How may lawyers and service providers use information about PTS?
Expert evidence: post-traumatic stress & the victim witness

Related Material

Children: Impact of Domestic violence & Evidence of
children

6.1
6.2
6.2.1
6.2.2
6.2.3
6.2.4
6.2.5
6.2.5.1

Introduction
Domestic violence: impact on children
Introduction
How can information about domestic violence and children help?
The extent of exposure
What constitutes exposure?
Abandoning myths about children: bad news
Myth: Domestic violence is between parents, it does not harm children
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6.2.6.3
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6.3.1
6.3.2
6.3.3
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6.3.6.2
6.3.7
6.3.7.1
6.3.7.2
6.3.8
6.3.9
6.3.10
6.3.11

6.4
6.4.1

Myth: children who do not witness domestic violence directly are not
affected
Myth: school age and adolescent children are most at risk
Myth: very young children are less affected
Myth: children in the same family will report similar experiences
Myth: Domestic violence and parenting are separate issues
Myth: Domestic violence is the sole issue negatively affecting children
Abandoning myths about children: good news
Myth: all children exposed to domestic violence incur psychological
damage
Myth: older children cannot be helped
Myth: children who are exposed to domestic violence should be removed
from their parents
Myth: children should have no contact with the domestic violator

Listening for evidence of child harm by age
Introduction & qualifying comments
Domestic Violator Litigation Tactic
Child response: pregnancy to birth
Child response: Infants and toddlers
Responding to evidence: infants and toddlers
Child response: preschool
Responding to evidence: preschool
Accuracy of the perceptions of preschool-children
Child response: early school years
Responding to evidence: early school years
Accuracy of school-age child perceptions
Youth responses: adolescents
Responding to evidence: adolescents
Accuracy of adolescent perceptions and preferences
Interpreting children through a trauma informed lens
Child Posttraumatic Stress Disorder
Childhood victims of abusive head trauma
Does domestic violence in childhood produce adult violence?

Designing agreements & orders to limit child harm
Limiting harm
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Evidence from and about children in domestic violence cases

6.5.1
6.5.2
6.5.2.1
6.5.2.2
6.5.2.3
6.5.2.4
6.5.2.5
6.5.3
6.5.3.1
6.5.3.2
6.5.3.2.1

Child disclosures
Child views and preferences
When children express preferences to a parent or party
Child preferences in domestic violence context
Why children may say they wish to live with a domestic violator
When children resist contact with violators
Options: when a child asks to reside with a domestic violator
Child abuse claims in domestic violence cases
The overlap: Domestic violence and child abuse
Child abuse claimed for the first time in family litigation
How may lawyers and service providers use information set out in
Chapter 6.5.2.2 ?
6.5.3.2.2
Academic concerns about judicial neutrality
6.5.3.3
When child protection authorities were alerted but did not act
6.5.3.3.1
Expert evaluation option
6.5.3.3.2
Legal representation option
6.5.3.3.2.1 Legal representation for a child: when to seek
6.5.3.3.2.2 Legal representation for child: Domestic
violence considerations

6.6
6.6.1
6.6.2
6.6.3
6.6.3.1
6.6.4
6.6.5

6.7
6.8
6.9
6.9.1
6.9.1.1
6.9.1.2
6.9.1.3
6.9.1.4

Evidence from children
Obligations to consider the views of children
Consideration of the views of children
Child testimony in domestic violence cases: Best Interest considerations
Judicial analysis
Direct evidence from a child?
Responding to a request for direct evidence from a child

Assessing child competence to testify
Options if a child is to offer direct testimony
Interpreting child witnesses: evidence and demeanor
Post-traumatic stress: the cause
Frequency
Results
Implications: child evidence & testimony
Using PSTD information
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Legal representation for the child
Alternatives to direct testimony from children
Programs for children
Associated materials

Perpetrator Characteristics & Litigation Tactics

7.1
7.2
7.2.1
7.2.2
7.2.3
7.2.4
7.2.5
7.2.6

7.3
7.3.1
7.3.2

7.4
7.4.1
7.4.1.1
7.4.1.2
7.4.1.3
7.4.1.4
7.4.2
7.4.3
7.4.4
7.4.5
7.4.6
7.4.7

What if expert evidence is not available?
When is expert evidence relating to child disclosure patterns and or
trauma or PTSD helpful?

Introduction
Responding to perpetrator rationalizations
Alcohol and drug rationalization
Loss of control rationalization
Stress and anger rationalization
Mental illness rationalization
Complex domestic violator issues: coordination of services
Relationship rationalizations

Identifying perpetrators
Psychological profiles of perpetrators
Listening for traits characteristic of perpetrators

Perpetrator litigation tactics
Using litigation to control or harass
Potential cost options
Appeal Options
Agreements and orders that enable harassment & control
Additional Options in response to excessive litigation
Responding to allegations of the targeted partner’s unlawful conduct
When the perpetrator insists on mutual protection orders
When the perpetrator fails to honour the protection order
When perpetrators claim the targeted parent failed to support the
perpetrator’s relationship with the child
When the perpetrator refuses to disclose financial information or fails to
honour financial and cost obligations
When a perpetrator points out that the victim recanted claims of family
violence in the criminal case
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When the parties present mirror claims
When the perpetrator claims the other parent is ‘crazy’
When the perpetrator claims the targeted parent misuses alcohol or
drugs
When the perpetrator claims the other parent is equally violent
Interpreting information when only one party is physically present
When the perpetrator intimidates the other party in the meeting or
hearing
When the new partner offers good character evidence
Claims made for the first time in litigation
When the perpetrator offers evidence of child harm as ‘proof’ of poor
parenting
When the perpetrator seeks direct evidence from the child
When the perpetrator claims ‘poisoning’ of the child’s mind
When the perpetrator manipulates denial of access
When the perpetrator manipulates supervision of access
When the perpetrator tests the limits of agreements or court orders
When the perpetrator manipulates the benefits of maximizing contact
When the perpetrator makes spurious child abuse claims
When perpetrators enlist grandparents
When perpetrators seek police enforcement of access
When either parent threatens child abduction
When the perpetrator seeks mediation or other settlement process
When perpetrators make complaints against professionals (such as
police, evaluators, therapists, supervisors of access, child protection
authorities, mediators, lawyers, and judges)
When the perpetrator threatens service providers, lawyers and judges
When the perpetrator claims lawyer incompetence
When the perpetrator claims judicial bias
When perpetrators file retaliatory parallel claims in multiple courts
When perpetrators tape or video-record the other parent
When perpetrators agree to seek help as a tactic
When the perpetrator is a police officer, lawyer or judge
When perpetrators seek to gain advantage via the “Hague Convention”

7.4.4 Concluding comment
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Risk & Lethality: Assessments for Safety
Chapter content
Terminology
Introduction
Confronting the homicide/suicide domestic violence myth
Incomplete evidence inhibits accurate assessment
Options to improve access to complete evidence

Risk and lethality: similarities & differences
Perpetrator characteristics associated with the onset of domestic
violence
Responding to risk (the likelihood domestic violence will continue)
Facts associated with risk
Facts associated with continuing violence in some studies, not in others
Culture, vulnerability, social status and rural location can affect risk
What are the two most reliable predictors that domestic violence will
continue?
When evidence suggests continuing risk

What is Risk Assessment?
Definition
Limitations
When circumstances change
Benefits
Research studies on validity of risk assessment tools
Admissibility and use of risk assessment in family cases
Weight
Meaning of a "low risk" assessment
Use of risk assessment tools
When risk assessment evidence should not be used

Evidence required for assessment of continuing risk
Recording risk in judgments
When should an expert be called in to assess risk?
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When is expert assessment of risk not needed?
Potential for lethal outcome

8.14.1
8.14.2
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8.14.4
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8.14.5.1
8.14.6
8.14.7
8.14.8
8.14.9
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8.15

When the protected person seeks revocation of protection

8.15.1

Options
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Domestic violence intervention programs

8.16.1
8.16.2
8.16.3
8.16.4

Do intervention programs stop domestic violence?
Failure to attend intervention programs is associated with increasing risk
Monitoring can improve the results of intervention
Promoting safety in connection with intervention programs

8.17
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Canadian homicide/suicide statistics
What factors indicate a potential for lethal outcome?
Sources of information about lethality
Additional facts associated with lethality
Strangulation: evidence matters
Options when there are no physical sings of strangulation
False positives: lethality indicators may not result in death
Does preventative action violate rights?
Facts that should not be taken into consideration
When is expert assessment of the potential for lethal outcome critical?
Responding to the potential for lethal outcome
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Civil Protection

9.1
9.2
9.2.1
9.2.2
9.2.2.1
9.2.2.2
9.2.2.3
9.2.2.4
9.2.2.5
9.2.2.6

Introduction
PART ONE: Civil Protection Principles
Civil Protection, Social context
Research-Informed Civil Protection Practice Principles
Balancing competing rights; preliminary fundamental justice issues
Collection of Evidence
Keep in mind Perpetrator Litigation Tactics
During the hearing
Consider related material in this e-book
Assess the Level of Risk and Danger
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Secure case-specific information from other proceedings
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Prevent Financial Control
Leave no room for doubt
Address collateral needs
Provide for domestic violence intervention
Address access to weapons concerns
Exclusion of addresses
Terms to encourage accountability
Consider safety measures to protect children
Specify conditions for the parenting of children
Attend to the details
Examples of promising initiatives
Enforcement of civil protection by jurisdiction
Inter-provincial enforcement of civil protection orders
Weapons restrictions in family law cases
9.2.2.23.1 Why should close attention be devoted to weapons in
domestic violence cases?
9.2.2.23.2 Weapons restrictions: overriding legal principle
9.2.2.23.3 Statutory authority to restrict access to weapons in civil
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9.2.2.23.4 Limited authority to restrict access to weapons in other family
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9.2.2.23.5 Concerns
9.2.2.23.6 When to restrict access to weapons
9.2.2.23.7 Options to enhance safety in connection with weapons
9.2.2.23.8 Helpful educational resources from the United States
9.2.2.23.9 Contents of- restrictions on weapons orders
9.2.2.23.10 Weapons & aboriginal peoples
9.2.2.23.11 What if statutory authority to restrict weapons is absent?
Prohibiting modern forms of domestic violence
Mutual civil restraining or protection orders
9.2.2.25.1 Are mutual civil protection orders ever a good idea?
9.2.2.25.2 What is the alternative to a mutual order?
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9.3

9.2.2.25.3 What methods can be used to ensure orders are issued
against the correct person?
Should resumption of cohabitation result in revocation of the civil
protection order?
What if the respondent agrees to domestic violence intervention?
What if there is a concern about potential child abduction?
Failure to pursue, confirm or renew protection orders

PART TWO: Particular Types of Civil Protection
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Restraining orders
Jurisdiction
Relevant domestic violence information
Parties
When orders can be made
Requirements
Reasonable Fear
Should restraining orders be refused when violence was an isolated
incident?
What if there is no evidence of recent violent conduct?
What if the perpetrator has completed an intervention program?
What if other family or criminal remedies are available?
What if the targeted person keeps returning to the abuser?
What if the targeted adult demonstrates no fear?
Content of orders
Arrest clause
Duration
When an application to rescind is a perpetrator tactic
Onus: setting aside restraining orders
What if the protected party seeks to revoke the order?
Without-notice ex parte orders
Court concerns
Domestic violence prevention statutes
The statutes
Constitutional issues: the arguments (civil)
Constitutional issues: the rulings (civil)
Domestic violence safety concerns relating to onus
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When protection pursuant to a domestic violence prevention statute
should be granted
Is a finding of reasonableness required?
Mutual orders
What if the perpetrator completes domestic violence intervention?
What if there are no recent incidents of domestic violence?
What if another protective order is in existence?
What if the applicant is resident in a secure shelter?
What if the applicant has repeatedly resumed cohabitation with the
perpetrator?
Who may be protected by domestic violence statute orders?
What types of orders can be made?
What findings of fact are required to support an emergency order?
May emergency protection orders be granted on the basis of emotional
or psychological abuse?
Duration of orders under statutes
9.3.3.17.1 Orders of justices of the peace, magistrates, provincial
court judges
9.3.3.17.2 Orders of superior court judges
Terms of orders under statutes
Restrictions on weapons
Requirements for service
Potential child abduction
Enforcement clauses
Superior Court reviews and rehearing of emergency protection orders
Critical comments on limiting the jurisdiction of justices of the peace and
provincial courts judges
Considerations on review of an emergency protection order
Exclusive possession of the family home (civil) Introduction
Exclusive occupation of the home: considerations
Marital homes on Indian reserves
Personal property: Introduction
Directing police to accompany persons to obtain personal possessions
Orders relating to particular items of personal property
Family Pets and Farm Animals
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Personal property on reserves

Legislation deficits
Additional reference materials

Evidence Issues
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Introduction
Prior Bad Conduct Evidence
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10.2.7
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Why evidence of past conduct is critical in domestic violence cases
Prior bad conduct: criminal & family cases
Evidence of prior domestic violence admissible pursuant to statute
Prior abuse and violence: Weighing prejudicial and probative value
Evidence of past parenting
Prior conduct: when violators claim mutual violence or self-defense
Prior bad conduct: concluding comment

Considering criminal evidence and records in family law case

10.3.1
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10.5
10.6
10.7
10.7.1
10.7.2

10.8
10.9
10.9.1
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10.9.3
10.9.4

Disclosing & admitting criminal documents
Criminal documents: Privacy Interests of Complainants and Witnesses,
domestic violence context
Considerations of admissibility of police & criminal records.

When violators challenge prior convictions or guilty pleas
Considering domestic violence after a 'not guilty' finding
When 'victims' refute a criminal conviction
Good character evidence
When violators present good public reputation evidence
When new partners testify: no violence in new relationship:

Polygraph Evidence
Tape-Recordings, Computer & Cell phone records
Admissibility
Special considerations, domestic violence context
Control over content considerations
When video, tape and other recorded evidence is helpful

10.10 Hearsay evidence from children
10.10.1
10.10.2
10.10.3

Out-of Court statements of children: Preferences
Child hearsay evidence: domestic violence and child abuse
Child hearsay evidence: Principled approach
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Ordering an evaluation in a domestic violence context
Scrutinizing custody evaluations
Related Material
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New Divorce Act Provisions
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10.12.4.1 Parental alienation remedies harm some children.
10.12.4.2 Parental alienation claims have a negative effect on legal
responsibilities to assess child best interests
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Assessing child best interests in Domestic violence context
Introduction to Social, Domestic violence Custody & Access
Context
New approaches and understanding
The overlap between domestic violence and child abuse
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Considering risks associated with contact for the child
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11.2.2
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Child custody and access: statutory framework
Divorce Act: best interest of the child as the only concern
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Maximizing Contact. Divorce Act
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12.4 Setting aside parental agreements
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Introduction
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Interim Custody, Statutes
Current practice: interim custody
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Interim custody principles
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Disputed facts
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Onus: parenting time and the best interests of the child
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14.4.1.6.1 Additional proof to support a claim for unsupervised access
Unsupervised access
14.4.1.7. 1 What if the custodial parent misuses the conditions?
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Domestic Violence Context
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Enforcement of access, variation and appeal
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Enforcement of access

15.2.1
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15.2.6
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15.2.7.1
15.2.7.2

15.2.8
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The statutes
Offence provisions, denial of access
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When violators claim denial of access as a tactic
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When the allegedly abusive parent claims alienation
Introduction: Police enforcement of access
Police enforcement: from a child perspective
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The statutes
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Principles: variation of custody and access in domestic violence
cases
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Relocation and Child Abduction
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Terminology
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16.3.1
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16.3.3
16.3.4
16.3.4.1
16.3.4.2
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Qualification
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